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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
Claims 1-18, 25-28, 31-48 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Black, Jr. et al. (5,403,604) in view of Gresch (5,496,577),Strobel et 

al. (4,971,813) and Lenoble et al. (5,908,650). 

Black et al. disclose a process of separating sugar and acid from juices to make 

a nutritious high Brix/acid ratio juice fraction and a low calorie, B/A ratio content juice 

fraction. The low calorie juice fraction is sweetened with a high potency sweetener. 

The sugar separation process involves ultrafiltration (claim 8) (abstract). The reference 

discloses that a low-sugar juice, which contains higher-molecular components, is known 

(col. 4, lines 1 5-20). Claims 1 , 2 and 8 differ from the reference in the combining of 

relatively high molecular weight phytochemical-rich juice fraction with a second portion 

of the fruit juice. However, since the sugar and acids have been removed from the first 

portion of juice, this portion is considered to also be a high molecular weight 

phytochemical-rich juice fraction. Gresch discloses desugaring a juice and then adding 

a stream of juice with a high acid brix ratio into the first stream of desugared juice (col. 
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6, lines 50-64). Since one stream is desugared and deacidified, it is considered to have 
been rich in phytonutrients as in the claimed process. Even though the second stream 
in the reference to Gresch is high acid and brix, it is not excluded by the claim language 
which only requires a second portion of fruit juice, but does not state the chemical make 
up of that juice (col. 6, lines 50-64). Strobel et al. disclose that it is known to remove 
aroma and flavor volatiles from a juice stream and then return them to a sugar reduced 
juice (abstract). Lenoble et al. disclose that it is known to remove sugar from a juice, 
which leaves an anthocyanin pigment additive (phytochemical) which can be used to 
enrich foods (col. 7, lines 5-48, lines 60-65 and col. 8, lines 1-10). The anthocyanin 
pigment can be from cranberries (col. 1 1 , lines 5-1 0). Therefore, it would have been 
obvious to combine the high acid brix juice stream of Gresch or the aroma and volatiles 
of Strobel, or the anthocyanin pigments of Lenoble with foods or a desugared juice 
because these references disclose adding back phytochemical fractions such as aroma 
and volatiles and anthocyanin pigments to enrich a juice stream or a food product. 

Claim 2 further requires combining the lower molecular weight sugars and acids- 
rich juice fraction with a third portion of juice to make a sugars and acids rich fruit juice. 
Gresch discloses adding a second stream of high sugar to a sugar reduced stream 
(abstract). Certainly, various variations of adding enriched streams or reduced streams 
to juices is within the skill of the ordinary worker depending on the end product required. 
Therefore, it would have been obvious to add particular enriched or reduced acid and 
sugar streams to juices. 
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Claims 3 and 4 further require concentrating the enriched or reduced streams. 
Gresch discloses concentrating the initial product (col. 7, lines 5-10). Therefore, it 
would have been obvious to remove water to make a concentrated product. 

Claim 5 further requires that the fruit juice is cranberry juice. Strobel discloses 
the use of cranberries (col. 4, lines 10-20). Therefore, it would have been obvious to 
use cranberries as the fruit of the fruit in the process of the combined references. 

Claims 6 and 7 are to the product prepared by the processes of claims 1 and 2. 
Claim 25 is also a product by process claim. The fact that the procedures of the 
reference are different than that of applicant is not a sufficient reason for allowing the 
product-by-process claims since the patentability of such claims is based upon the 
product formed and not the method by which it was produced. See In re Thorpe 227 
USPQ 964. The burden is upon applicant to submit objective evidence to support their 
position as to the product-by-process claims. See Ex parte Jungfer 18 USPQ 2D 1796. 
The composition has been shown by the above combined references. Therefore, it 
would have been obvious to make the composition as disclosed. 

Claim 9 is to further combining the low molecular weight sugars and acids-rich 
rich fruit juice with juice to create an enriched juice product. Strobel in particularly 
discloses adding a juice without sugar with fresh juice (col. 1 1 , lines 5-8). As above, it 
would have been within the skill of the ordinary worker to add the various fractions to 
juices to make whatever type of product once it is known to reduce the sugar and acid 
in a juice stream. Therefore, it would have been obvious to enrich juice streams as 
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shown above. The further limitations of claims 10-18 have been discussed above and 
are obvious for those reasons. 

The limitations of claims 31-48 have been disclosed above and are obvious for 
those reasons. 

Claims 23, 24, 29, 30, 53, 54, 59, 60 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over the above combined references as applied to the above 
claims, and further in view of Nelson et al. (page 66). 

Claims 23 and 24, 30, 53, 54, 59, 60 further require drying the various juice 
fractions. However, drying is very well known of any juice product as disclosed by 
Nelson (page 66). Claim 29 further requires that the phytochemical rich fruit juice 
powder is a dietary supplement. The composition has been shown, therefore it would 
have been obvious to use it as a dietary supplement, if it has nutritional value. Claim 
30 further requires that the product is a tablet. However, tableting of various ingredients 
is well known as in various pills. No patentable distinction is seen in the use of 
vegetable juices as opposed to fruit juices as there is often confusion about which is 
which. For instance, is a tomato a fruit or a vegetable? The limitations as to the juice 
being a vegetable juice have been discussed above in regards to fruit juice since no 
patentable distinction is seen at this time. Therefore, it would have been obvious to dry 
the claimed product and to make a tablet of it or to use the composition as a dietary 
supplement. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number is 571-272- 
1404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
Hp 9-6-04 

HELEN PRATT 
PRIMARY EXAMINER 



